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January 24, 2023 
 
Casey Stone-Romero 
Director 
Division of Vocational Rehabilitation 
New Mexico Public Education Department  
435 St. Michaels Dr., Bldg. D 
Santa Fe, NM 87505 
 
Greg Trapp 
Executive Director 
New Mexico Commission for the Blind 
2905 Rodeo Park Dr.  
E. Bldg. 4 Suite 100 
Santa Fe, NM 87505 
 
RE: FFY 2020 Annual Review Finding regarding Noncompliance with Pre-Employment 

Transition Services Requirements 
 
Dear Casey Stone-Romero and Greg Trapp: 

This letter and enclosure presents the Rehabilitation Services Administration’s (RSA) annual 
review and finding regarding the State’s failure to satisfy requirements governing the 
provision of pre-employment transition services (pre-ETS) in Federal fiscal year (FFY) 2020, 
as determined by RSA in accordance with Section 107(a) of the Rehabilitation Act of 1973 
(Rehabilitation Act).1 Pursuant to Section 107(a)(1) of the Rehabilitation Act, RSA conducts 
an annual review of the New Mexico Division of Vocational Rehabilitation (DVR) and the 
New Mexico Commission for the Blind (NMCB) to determine whether the State is 
substantially complying with the requirements of its Combined State Plan, including 
requirements governing the provision of pre-ETS to students with disabilities. The FFY 2020 

 

1 In a related matter, the Office of Special Education and Rehabilitative Services (OSERS) issued a Program 
Determination Letter (PDL) regarding audit finding 2018-004 for FFY 2018 related to pre-ETS, to DVR, on 
January 19, 2023, and that audit finding is considered closed (Audit Control Number 061899304, dated 
November 21, 2018).  
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final financial reports submitted by DVR and NMCB, the most recent final financial reports 
available to RSA, demonstrate the State failed to satisfy the requirements of Section 
110(d)(1) and 113 of the Rehabilitation Act by not reserving and expending at least 
15 percent of its VR grant amount on the provision of pre-ETS for students with disabilities. 
For this reason, RSA is requiring DVR and NMCB to submit a response and corrective  
action plan, pursuant to Section 107(b)(2) of the Rehabilitation Act, as described further 
in the enclosure. 
 
Thank you for your cooperation in the resolution of this finding. If we may be of further 
assistance, please contact David Steele, Fiscal Unit Chief, at (202) 245-6520 or at 
David.Steele@ed.gov. 

 
Sincerely, 

 
 
 

Carol L. Dobak 
Deputy Commissioner,  
delegated the authority to perform the  
functions and duties of the Commissioner 

 
 
Enclosure 
 
cc:   Sarah Michaud, DVR SRC Chair 

Shirley Lansing, NMCB Commission Chair 
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Enclosure 
 
Annual Review of DVR’s and NMCB’s FFY 2020 Fiscal Data2 

 
Short Summary:   
 
RSA has determined, after conducting an annual review of DVR’s and NMCB’s final 
FFY 2020 SF-425s, pursuant to Section 107(a)(2) of the Rehabilitation Act, that the agencies 
failed to satisfy the requirements of Sections 110(d)(1) and 113(a) of the Rehabilitation Act 
(i.e., the reservation requirements) by not reserving and expending at least 15 percent of the 
State’s matched FFY 2020 VR grant funds on the provision of pre-employment transition 
services (pre-ETS) for students with disabilities. Pursuant to Section 107(b)(2) of the 
Rehabilitation Act, RSA requires DVR and NMCB to submit a response, including a 
corrective action plan (CAP), as described in more detail below. When developing the 
response and CAP, RSA recommends DVR and NMCB, despite being housed in two 
separate and distinct State agencies, develop the response and CAP jointly so the agencies 
can ensure they address the noncompliance on a statewide basis since the reservation 
requirements are satisfied at the State level. 

 
Annual Review Requirements:  
  
Section 107(a)(1) of the Rehabilitation Act requires RSA to conduct annual reviews and 
periodic onsite monitoring of the VR agencies to determine whether they are in substantial 
compliance with their approved State plan, including the VR services portion of that Plan. 
In conducting the annual reviews, RSA must consider, at a minimum, budget and financial 
management data ( Section 107(a)(2)(I) of the Rehabilitation Act). Pursuant to Section 
107(a)(4)(B) of the Rehabilitation Act, RSA must examine the provision of services, 
including, pre-ETS.  

 
Analysis of FFY 2020 Financial Data:   
 
According to DVR’s and NMCB’s final FFY 2020 SF-425s, the combined total Federal VR 
allotment for the State was $27,300,014, all which DVR and NMCB matched.3 Therefore, 
DVR and NMCB were required to reserve a combined total of at least $4,095,002 for the 
provision of pre-ETS. DVR and NMCB reported on their respective final FFY 2020 SF-425s 
spending a combined total of $744,498 (2.7 percent of the State’s VR allotment) in Federal 

 
2 Because the FFY 2020 data were not the subject of an audit finding, RSA is resolving the State’s 
noncompliance through its annual review and monitoring process pursuant to the requirements of Section 107 
of the Rehabilitation Act.  
3 Although DVR did not match $1 of its grant award, NMCB provided more than the amount it needed to match 
its own FFY 2019 VR grant award (i.e., $917 more than was required), thereby more than compensating for the 
$1 of DVR’s VR funds left unspent in its account at the time of grant closeout. Pursuant to Section 111(a)(1) of 
the Rehabilitation Act and 34 C.F.R. § 361.60, compliance with the match requirement is determined on a 
statewide basis, not on an individual VR agency basis. Therefore, the non-Federal expenditures incurred by 
NMCB compensated for the shortage of non-Federal expenditures incurred by DVR.  
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VR funds for pre-ETS and reported spending $979,657 (or 3.6 percent)4 of the State’s 
matched VR Federal funds on other allowable VR services that do not constitute pre-ETS. 
In addition, DVR and NMCB returned the balance of unused Federal matched funds at 
closeout of $2,370,847 (8.7 percent of the State’s matched VR allotment).  

 
RSA’s Annual Review Finding:   
 
As demonstrated by their final SF-425s for FFY 2020, DVR and NMCB reserved and 
expended a combined total of only 2.7 percent of their matched Federal VR funds, a decrease 
of 81.6 percent from the agencies’ expenditures for pre-ETS in FFY 2019 (i.e., 14.7 percent). 
RSA acknowledges DVR and NMCB continued to reserve an additional 8.7 percent of their 
matched Federal VR funds by leaving them unspent in their VR accounts at the time of grant 
closeout, thereby reserving a total of 11.4 percent in FFY 2020. Despite the additional funds 
reserved and left unspent at the time of grant close out, DVR and NMCB fell 3.6 percent 
short of reserving funds for pre-ETS, with DVR5 spending the entire shortage on other 
allowable VR services (i.e., non-pre-ETS). However, as noted above, DVR and NMCB spent 
only 2.7 percent on pre-ETS in FFY 2020. 

 
Noncompliance with Approved State Plan:   
 
Section 101(a)(25) of the Rehabilitation Act requires DVR and NMCB to assure in their 
Combined State Plan, with respect to students with disabilities, that the State has developed 
and implemented strategies to: 

 
• address the needs identified in the assessments described in Section 101(a)(15) 

of the Rehabilitation Act; 
• achieve the goals and priorities identified by the State in accordance with  

Section 101(a)(15) of the Rehabilitation Act to improve and expand VR services 
for students with disabilities on a statewide basis; and 

•  provide pre-ETS. 
 

Pre-ETS, as defined at Section 7(30) of the Rehabilitation Act, “means services provided in 
accordance with section 113.” Section 113(a) of the Rehabilitation Act requires the State to 
ensure that DVR and NMCB will use the funds reserved under Section 110(d)(1) of the 
Rehabilitation Act to provide, or arrange for the provision of, pre-ETS to students with 
disabilities. Section 110(d)(1) of the Rehabilitation Act establishes the 15 percent minimum 
reservation requirement for the State from its VR allotment. 

 

 
4 According to the final SF-425s submitted by DVR and NMCB for FFY 2020, only DVR expended funds, 
which should have been reserved for the sole purpose of pre-ETS, on other allowable VR services (i.e., non-pre-
ETS). None of NMCB’s reserved funds were spent on other allowable VR services. 
5 As noted in footnote 4, NMCB did not expend any of its FFY 2020 reserved amount on the provision of other 
allowable VR services. Instead, NMCB left $574,453 unspent in its VR account, which was the exact amount 
that agency would have needed to expend to contribute its share of the State’s required 15 percent minimum 
reservation amount. 
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Together, Sections 7(30), 101(a)(25), 110(d)(1), and 113 of the Rehabilitation Act create the 
statutory basis for the State Plan provisions governing pre-ETS. The VR services portions6 
of the approved New Mexico Combined State Plan, submitted by and approved7 separately 
for DVR and NMCB, contained an assurance that mirrors Section 101(a)(25) of the 
Rehabilitation Act.8 In addition to the Assurances themselves, the lead-in sentence to the 
State Plan Assurances section states, in pertinent part: 
 

The designated State agency or designated State unit, as appropriate and identified in 
the State certifications included with this VR services portion of the Unified or 
Combined State Plan and its supplement, through signature of the authorized 
individual, assures the Commissioner of the Rehabilitation Services Administration 
(RSA), that it will comply with all of the requirements of the VR services portion of 
the Unified or Combined State Plan and its supplement, as set forth in Sections 101(a) 
and 606 of the Rehabilitation Act....  
 

At the end of the VR services portion of the State Plan, DVR and NMCB each must certify:9 
 

As a condition for the receipt of Federal funds under title I of the Rehabilitation Act 
for the provision of VR services, [DVR or NMCB] agrees to operate and administer 
the State VR Services Program in accordance with the VR services portion of the 
Unified or Combined State Plan, the Rehabilitation Act, and all applicable 
regulations, policies, and procedures established by the Secretary of Education. Funds 
made available under Section 111 of the Rehabilitation Act are used solely for the 
provision of VR services and the administration of the VR services portion of the 
Unified or Combined State Plan[.] 
 

Therefore, by signing the VR services portions of their State Plans, both DVR and NMCB 
certified that they would administer and operate the State VR program in accordance with the 
State Plan, Rehabilitation Act, applicable regulations, and policies and procedures 
established by the Secretary of Education, which include all requirements governing pre-

 
6 Although New Mexico is required to submit a single Unified or Combined State Plan for all six core programs 
of the workforce development system, which includes the VR program, in accordance with Sections 102(a) and 
103 of the Workforce Innovation and Opportunity Act (WIOA), each State also must submit a VR services 
portion of that Plan which satisfies all requirements of Section 101(a) of the Rehabilitation Act to receive VR 
funding under title I of the Rehabilitation Act (Section 101(a)(1)(A) of the Rehabilitation Act). Each State has 
the option of designating two VR agencies, as New Mexico has done, with one dedicated to serve individuals 
who are blind or visually impaired (Section 101(a)(2)(i) of the Rehabilitation Act). When a State elects to 
designate two State VR agencies, each must submit, and receive approval for, its own VR services portion of 
the Unified or Combined State Plan (Id. and 34 C.F.R. § 361.10(b)). 
7 FFY 2020, the period covered by this RSA Annual Review Report, spans two different four-year State Plan 
cycles, one that took effect on July 1, 2016, and another on July 1, 2020. Section 102(b)(2)(B) of WIOA 
requires the RSA Commissioner to approve the VR services portion of each State Plan before the Secretaries of 
Education and Labor approve the Plans in their entirety.  
8 The pre-ETS assurance is set forth at item (j) of the Assurances section of the VR services portion of the State 
Plan. 
9 The quoted certification text from the VR services portion of the State Plan is verbatim but does not contain 
the accompanying footnotes as they are not necessary for our analysis. 
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ETS. As demonstrated by both DVR’s and NMCB’s final FFY 2020 SF-425s and described 
above, the agencies fell far short of satisfying these requirements that year. In so doing, DVR 
and NMCB also failed to satisfy a routine term and condition that appeared on each of their 
FFY 2020 VR Grant Award Notices regarding pre-ETS.10    
 
Response and Corrective Action Plan Required:  
 
In accordance with Section 107(b)(2) of the Rehabilitation Act, the Commissioner requires 
that DVR and NMCB take the following actions to help ensure the State satisfies the pre-
ETS reservation requirements as soon as practicable. While not required, RSA strongly 
encourages DVR and NMCB to collaborate on the development, submission, and 
implementation of the response and corrective action plan described below to ensure the 
State satisfies the reservation requirements on a State level, since that is how the statute 
mandates that compliance is determined. 
 
First, RSA requires DVR and NMCB to develop and submit to RSA a written response 
describing the reasons for the State’s failure to comply with the reservation requirements in 
FFY 2020. In the response, RSA requires that DVR and NMCB be as descriptive as possible 
in explaining the actual circumstances affecting the State in FFY 2020, and address: 
 

• what prevented the State from reaching and maintaining the compliance level of at 
least 15 percent, when it had achieved 14.7 percent in FFY 2019; 

• what prevented the State from spending more than 2.7 percent of its reserved amount 
on pre-ETS for students with disabilities; 

• what prevented the State from spending more of the 8.7 percent that remained 
reserved for pre-ETS, but was unspent at the time of grant closeout; 

• what led to DVR spending 3.6 percent, which should have been reserved for pre-
ETS, on other allowable VR services;  

• what may have affected implementation of the initiatives and strategies used in FFYs 
2018 and 2019, which led to the State’s improvements during those FFYs; and 

• any other relevant factors or circumstances that DVR and NMCB believe help to 
explain the State’s failure to comply with the reservation requirements in FFY 2020. 

 
In addition to the above specific details, RSA requires DVR and NMCB to describe: 

 
• whether and, if so, how the COVID-19 pandemic affected the State’s ability to 

provide, or arrange for the provision of, pre-ETS to students with disabilities in 
FFY 2020; 

• whether the State anticipates there will be a long-term effect of the COVID-19 
pandemic on the State’s ability to provide pre-ETS to students with disabilities and, 
if so, for how long and why; 

 
10 The pre-ETS Attachment to the FFY 2020 Grant Award Notice, issued to each VR grantee, describes the 
reservation requirements of Sections 110(d) and 113 of the Rehabilitation Act in detail. 



 

5 

 

• the steps the State took, in real time, to meet the reservation requirements when each 
quarterly fiscal report demonstrated the State was not on track to satisfy the 
reservation requirements for FFY 2020; 

• any barriers the State faces when implementing the reservation requirements (other 
than those related to the COVID-19 pandemic); 

• technical assistance needed by the State with respect to overcoming those barriers;  
• whether the State proactively implemented any corrective actions in FFY 2021 or 

2022 to address the noncompliance;  
• whether DVR and NMCB can provide fiscal data now to demonstrate that the State 

will comply with the reservation requirements in FFYs 2021 and 2022 when the 
agencies submit their final fiscal reports for those years; and  

• whether the flexibilities RSA provided in its February 2020 Notice of Interpretation, 
which expanded the types of costs that could be paid with reserved funds, will assist 
the State in satisfying the reservation requirements in the future. 
 

Second, RSA requires DVR and NMCB to develop and implement a CAP that: 
 

• addresses the root cause of the State’s noncompliance with the reservation 
requirements; 

• contains a solid, workable plan for action; 
• contains a timeline for implementation that would be completed within a reasonable 

specific time; 
• can be supported by documentation (i.e., fiscal reports) to show the agencies have 

implemented the actions; and 
• provides a methodology that allows DVR and NMCB to review internally whether 

the corrective actions have resolved the root cause of the noncompliance with the 
reservation requirements and to review whether the actions are consistent with the 
progress needed to meet the key dates in the timeline. 

 
It is important to note the CAP described above is required even if DVR and NMCB can 
demonstrate that the State is on track to satisfy the reservation requirements in FFYs 2021 
and 2022. Given the State’s inconsistent history with the reservation requirements and the 
81.6 percent decrease in pre-ETS expenditures in FFY 2020, RSA believes it is necessary 
that DVR and NMCB identify the root cause of the issue. In so doing, the agencies will be 
better positioned to develop a solid workable plan that could be implemented on a statewide 
basis collaboratively, as it appeared that was done in FFY 2019 when the percentage of pre-
ETS expenditures by each agency was similar.  

 
RSA requires DVR and NMCB to submit the above-described response and CAP to their 
RSA State liaison within 60 days of receipt of this letter. As noted above, although not 
required, RSA strongly encourages the two agencies to collaborate in the development of the 
response and CAP, as well as implementation of the CAP, to ensure statewide success. 

 
 
 

https://rsa.ed.gov/whats-new/rsa-issues-final-noi-regarding-pre-employment-transition-services
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Conclusion: 
 
RSA has found, after conducting an annual review of DVR’s and NMCB’s final FFY 2020 
SF-425s pursuant to Section 107 of the Rehabilitation Act, that the State did not satisfy the 
pre-ETS reservation requirements that year. Specifically, the State reserved only 11.4 percent 
of its Federal VR funds and spent only 2.7 percent on the provision of pre-ETS for students 
with disabilities. The State then spent the remaining 3.6 percent, which should have been 
reserved for pre-ETS, on other allowable VR services. Consequently, RSA requires DVR and 
NMCB submit a response and CAP to RSA, as described above, within 60 days of receipt of 
this letter. 
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