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November 23, 2020

Shawn C. Butler
Attorney-Advisor U.S. Army (Procurement)



Re: Appeal of Arbitration Decision – Oklahoma Department of Rehabilitation Services v.   
      Department of the Army, Fort Sill, Case no. R‑S/18-9

Dear Mr. Butler:

The Rehabilitation Services Administration (RSA) received the Department of the Army’s August 13, 2020, appeal of the Randolph-Sheppard Act (Act) arbitration panel decision in Oklahoma Department of Rehabilitation Services v. Department of the Army, Fort Sill, Case No. R-S/18-9. The Act does not authorize the appeal of an unfavorable arbitration decision to the Secretary of Education. Therefore, the Department of the Army’s appeal is denied.
 
The Act does not directly authorize an appeal to the Secretary of Education; rather, 20 U.S.C. § 107d-1(b) provides “the decision of [an arbitration] panel shall be final and binding on the parties except as otherwise provided in this Act.” Section 107d-2(a) provides that the arbitration panel decision “shall be subject to appeal and review as a final agency action for purposes of chapter 7 of” the Administrative Procedure Act (APA). And, chapter 7 of the APA, 5 U.S.C. § 701 et seq., authorizes only Federal district court review and only for “[a] person suffering legal wrong because of agency action, or adversely affected or aggrieved by agency action within the meaning of a relevant statute.” 5 U.S.C. § 702. We note the APA’s definition of a “person” does not include a Federal agency, such as the Department of the Army 5 U.S.C. §§ 551(1), (2).  

[bookmark: _Hlk55507717]The Department of the Army argues an indirect right to appeal resides in 20 U.S.C. § 107d-2(a) and 5 U.S.C. § 557. It claims that because the arbitration panel “shall, in accordance with the provisions of subchapter II of chapter 5 of title 5, United States Code, give notice, conduct a hearing, and render its decision” that Secretarial review is required. Based on plain statutory language, RSA disagrees. 

5 U.S.C. § 557 applies only when a hearing is required to be conducted in accordance with 5 U.S.C. § 556. Section 556, in turn, applies only when the agency, one or more members of the body which comprises the agency, or one or more administrative law judges appointed under 5 U.S.C. § 3105 preside at the taking of evidence. It does not “supersede the conduct of specified classes of proceedings, in whole or in part, by or before boards or other employees specially provided for by or designated under statute.”
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RSA believes the Act’s arbitration panels are in fact “boards…specially provided for by or designated under statute.” Arbitration panels do not include U.S. Department of Education employees. These are independent panels designated by statute to adjudicate specific facts and therefore outside the scope of Section 556. Consequently, 5 U.S.C. § 557 does not authorize an appeal to the Secretary of Education.

Alternatively, 5 U.S.C. § 557 applies only to a hearing “required to be conducted in accordance with section 556 of this title.” 5 U.S.C. § 557(a). Section 556 applies only to “hearings required by Section 553 or 554 of this title to be conducted in accordance with this section.” 5 U.S.C. § 556(a). Section 553 applies to rule making and is obviously inapplicable. Section 554, titled “Adjudications,” is also inapplicable. First, the formal adjudication requirements of Section 554 are applicable only when the governing statute specifies that proceedings are to be conducted “on the record after opportunity for an agency hearing.” See U.S. v. Fla. E. Coast Ry. Co., 410 U.S. 224, 237–38 (1973) (statute’s reference to a “hearing” did not trigger Section 557). That language does not appear in the Act. Second, Section 554 refers to the “employee who presides at the reception of evidence pursuant to Section 556 of this title….” 5 U.S.C. § 554(d). However, U.S. Department of Education employees do not preside at the reception of evidence by the Act’s arbitration panels.      

Finally, 20 U.S.C. § 107d-2(b)(2) provides that if an arbitration panel finds that the acts or practices of the Federal agency violate the Act, then the head of the Federal agency “shall cause such acts or practices to be terminated promptly and shall take such other action as may be necessary to carry out the decision of the panel.” Federal agencies must cease any violations of the Act found by the arbitration panel. However, the Federal agency may use its reasonable discretion to determine how to carry out the panel decision.

As explained in this letter, the Department of the Army’s appeal of the Randolph-Sheppard Act arbitration panel decision in Oklahoma Department of Rehabilitation Services v. Department of the Army, Fort Sill, Case No. R-S/18-9, is denied. 

Sincerely,
                            /S/
Mark Schultz
Commissioner, Rehabilitation Services Administration
Delegated the authority to perform 
the functions and duties of the Assistant Secretary 
for the Office of Special Education and Rehabilitative Services
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